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COVID-19: CORONAVIRUS AND FORCE
MAJEURE IN THE RUSSIAN
FEDERATION

If you do business in other countries, it could be
important to consider how Coronavirus disruption
affects your business contracts. Clearly we are in
unprecedented times and a lot of events, activities
and parts of normal day to day life will be
cancelled due to the Coronavirus.

In accordance with Clause 3, Article 401 of the
Civil Code of the Russian Federation, force
majeure circumstances are those circumstances
that are extraordinary and inevitable. Some
government bodies of the Russian Federation
have already recognized the coronavirus
pandemic as suitable for these criteria. For
example, Decree of the Mayor of Moscow dated
March 14, 2020 qualifies the spread of
coronavirus infection as a force majeure event.
The Chamber of Commerce and Industry of
Russia issues certificates of force majeure to
companies that have lost export supplies due to
the pandemic.

Some of the firms in our international network
have come together to explore some of the legal
issues which arise from contracts which can’t now
be fulfilled in Russia, Belgium, England, France,
Germany and Italy.
As you can see, there are differences between
these countries’ rules, so it’s important to check
with a professional lawyer which country’s
‘governing law’ will apply to a cross-border
contract and how those rules will affect your
contract.
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However, the issue of recognition of the presence
of force majeure circumstances falls within the
exclusive competence of the court. During judicial
settlement of disputes, the party will have to prove
two criteria provided for by Article 401 of the Civil
Code
of
the
Russian
Federation:
extraordinariness and inevitability.

Courts will consider facts such as:
1. Contract date. For example, if a supply
contract was concluded after the pandemic was
declared, then the coronavirus will not fit the
criterion of extraordinariness, since the parties to
the contract already knew about its existence.
2. The impact of a pandemic on a particular
industry. The party must prove that it was not
able to overcome the obstacles to the execution
of the contract by making all reasonable
endeavors.
3. Force majeure terms of the contract. Most
commercial contracts contain force majeure
clauses. But they can:
а) establish particular circumstances the parties
recognize as force majeure (for example,
epidemics entailing the introduction
of quarantine measures);
b) determine the necessary evidence of force
majeure (for example, a certificate of the chamber
of commerce and industry);
с) specify the consequences of force majeure
(suspension of the contract, its termination).
If the court recognizes the epidemic as a force
majeure, then it may cause following
consequences for your contract:
1. You will be discharged from having to pay
damages and pay fines or penalties. But all the
same, it will be necessary to fulfill obligations
when force majeure circumstances disappear the restrictions introduced due to the pandemic
will be canceled.
2. Suspension performance - may be prescribed
by law for specific obligations or the provisions of
the contract.
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Is it possible to terminate
contract in connection with
epidemic?

the
the

1. The agreements quite often contain clauses on
force majeure, which provide for the termination
of the contract in case of such circumstances. If
the contract does not provide for a clause on
force majeure, then this does not deprive the
party of the right to invoke force majeure in
accordance with Article 401 of the Civil Code of
the Russian Federation.
2. Contractual obligation will be automatically
terminated if its fulfillment due to a pandemic is
physically or legally impossible. In this case, the
obligations are terminated due to the actual
impossibility of performance under Article 416 of
the Civil Code. If it is impossible to fulfill
obligations from the contract as a result of the
issuance of an act of a state agency, refer to
article 417 of the Civil Code.
3. If the execution of the contract is possible, but
rather difficult or no longer of interest to the
counterparties due to changed circumstances,
the party has the right to demand the termination
of the contract in court in connection with a
significant
change
in
circumstances
in
accordance with Art. 451 of the Civil Code of the
Russian Federation. Changes in circumstances
should be unforeseen. Therefore, the usual
changes in circumstances, such as inflation,
currency fluctuations, the financial crisis, a sharp
deterioration in the financial situation of a person,
an increase in operating expenses, the courts do
not recognize as sufficient for the application of
Article 451 of the Civil Code. Courts are also
unlikely to recognize a significant change in
circumstances, for example, a decrease in
attendance at cafes and shops or a decrease in
the number of events or flights due to the
coronavirus pandemic.

COVID-19: CORONAVIRUS AND
FORCE MAJEURE IN BELGIUM
(MOORE BELGIUM)

In the absence of a force majeure clause in your
Belgian contracts, force majeure can be invoked
under Belgian Law.
In principle, compensation is due to the injured
party in the event of non-performance, late
performance or improper performance of
contractual obligations. However, if a failure in
fulfilling contractual obligations is a result of a
force majeure event, the defaulting party might
not be liable.
An event or circumstance will constitute a force
majeure event where:
by reasonable standards, it renders the
performance of the obligation (permanently or
temporarily) impossible for the party. (For
example if it is impossible to find a supplier
prepared to deliver the goods at normal
conditions in a short notice);
it is not due to, nor accompanied by, a fault by
that party (i.e. the event is unforeseeable and
unavoidable).
If the force majeure event is a permanent
impediment to the fulfillment of the contractual
obligation, the obligation will be treated as
absolutely null and void. However, if the force
majeure event is a temporary hindrance, the
performance of the obligation will be suspended
for the duration of that event, unless the contract
in question has lost any meaning or usefulness as
a result of this delay.
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COVID-19: CORONAVIRUS AND
FORCE MAJEURE IN ENGLAND
(MOORE KINGSTON SMITH)

If you have an English law contract (for example
to supply or receive goods or services), and the
contract is affected by Coronavirus, you could still
have rights or obligations. This could be the case
even where the problem is caused by government
restrictions or suppliers letting you down. This
note briefly looks at some issues that could be
relevant for English law contracts.
Many English contracts have a force majeure
clause about what happens if something stops or
delays you or someone else performing the
contract due to factors outside your or their
control. It’s important to carefully check the
contract wording as this would have a big impact
on whether Coronavirus disruption excuses you or
another party from obligations.
If there is no force majeure (or similar) clause in
the contract, English law does not currently imply
such a clause. Force majeure clauses differ, but
you may need to show:
the specific Coronavirus disruption is covered
by the actual wording;
the outbreak caused performance of the
contract to be prevented or delayed due to
factors mentioned in the clause; and
all reasonable steps have been taken to
mitigate or minimise those factors.
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You might need to think about whether there are
other ways of performing contractual obligations,
such as sourcing staff, equipment or materials
elsewhere. There might also be important rules
about the information that needs to be given to
other parties.
If the actual disruption is covered by the force
majeure clause, the contract might also deal with:
extension of timescales;
rights to terminate;
who bears extra costs of the disruption;
whether someone is liable for
performance or delay.

non-

You might also benefit from a legal concept called
frustration. If this applies, a contract could be
terminated where a big change in circumstances
makes it impossible to perform the contract or
performance would be radically different. But
frustration only applies in narrow circumstances
and only offers limited remedies, so it needs to be
assessed on a case by case basis.
You might also be protected under insurance and
the policy wording should be carefully checked.
Please let your usual MKS contact know if you
have any questions and they can put you in touch
with someone who can help.

COVID-19: CORONAVIRUS AND
FORCE MAJEURE IN FRANCE
(SOFFAL)

In a fact sheet published on 17 March 2020 on its
website, the French Ministry of the Economy
confirmed that Coronavirus would be considered a
force majeure event for companies, particularly
with regard to State and local authority public
contracts. As a consequence, penalties for late
performance will not be applied to these contracts.
But what about contractual relations between
private parties: does the Coronavirus
constitute a force majeure event under French
law?
For contracts between private parties, it will be
necessary to consider on a case by case basis
whether Coronavirus will constitute a force
majeure event.
Firstly, it will be important to check whether or not
the parties have excluded these circumstances as
a force majeure event. An analysis of the contract
and of the relevant force majeure clause makes it
possible to verify, for example, that the parties did
not intend to expressly exclude the effects of an
epidemic from force majeure events.
Next, in the absence of a contractual exclusion,
the Coronavirus must meet the conditions of
Article 1218 of the French Civil Code. According to
this article, force majeure is defined as an event
beyond the party’s control, preventing the
execution of his obligation and "which could not
reasonably have been foreseen at the time of the
conclusion of the contract and whose effects
cannot be avoided by appropriate measures".
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In order for force majeure to be established, it
must therefore be proved that the Coronavirus
epidemic is an unpredictable event, but also
unavoidable, both in its occurrence and its
effects. This requires, in particular, that the
contract was entered into before to the start of the
epidemic, and also that the party invoking the
force majeure has no alternative means to
perform its contractual obligations.
In any case, classification of Coronavirus as a
force majeure event will be at the discretion of the
French judges. In view of the global scale of the
epidemic and the unprecedented measures
adopted by the French Government, it cannot be
ruled out that the judges may, in certain cases,
recognise that the Coronavirus may constitute a
force majeure event.
In the absence of any French judicial decision on
this subject, parties should seek legal advice
before acting, especially since French case law to
date has refused to accept that an epidemic
constitutes a force majeure event. In recent
years, the Ebola virus, the H1N1 virus and
Chikungunya have not been classified as force
majeure events in France.

COVID-19: CORONAVIRUS AND
FORCE MAJEURE IN GERMANY
(SONNTAG & PARTNER)

Many German contracts – often in General Terms
and Conditions – contain a “force majeure clause”
regulating the consequences of the parties’ failure
to perform their contractual duties due to factors
outside of their control. It is thus crucial to check
the contract wording to be able to assess whether
disruptions due to the coronavirus will excuse a
party from performance.
If the actual disruption is covered by the
contract’s force majeure clause, the contract
might also deal with the consequences of a force
majeure event, e.g. if there is a right to terminate,
or if there is any liability.
If there is no force majeure clause in the contract,
the German Civil Code does currently not imply
such a clause. Rather, it must be examined
whether the coronavirus constitutes an event
which is regarded by German jurisdiction as force
majeure. German jurisdiction defines force
majeure as an external event, which
is not related to the company and is caused
from the outside; and
is unpredictable and unusual; and
cannot be avoided or remedied by
economically viable means.
In the case of the coronavirus, the existence of
force majeure in supply relationships depends on
whether the company bears the procurement risk
of the goods at hand. Just because, for example,
one supplier can invoke force majeure due to the
coronavirus, this objection cannot automatically
be passed along in the supply chain.
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As a result, the issue of the existence of force
majeure cannot be answered in a general way,
but will depend on the circumstances of the
individual case.
If a contractual party cannot invoke the existence
of force majeure due to the coronavirus, it is
threatened with termination of the contract due to
delay in delivery on the one hand, and on the
other hand it is exposed to possible claims for
damages by the contractual partner.
If a contractual party, however, can invoke the
existence of force majeure, this will result under
German law in the claim for performance of the
contract being generally excluded as the
performance is deemed to be impossible (§ 275
German Civil Code), or the business basis of the
contract being disturbed (§ 313 German Civil
Code). Consequently, the contractual service
does not have to be provided, at least temporarily
The issue whether disruptions due to the
coronavirus constitute force majeure has not yet
been decided by German courts. Thus, the legal
situation needs to be assessed for any individual
case separately. However, if one party is
prevented from performing a contractual
obligation due to orders issued by competent
state authorities, there is a strong argument for
the existence of force majeure.

COVID-19: CORONAVIRUS AND
FORCE MAJEURE IN ITALY
(BUREAU PLATTNER)

First of all it is important to point out that no
specific definition of force majeure exists under
Italian law.
Therefore unless a specific regulation addressing
this kind of clause has been incorporated into the
contract by the parties, the general provisions of
the Italian Civil Code will apply. In particular, these
general provisions relate to the termination of a
contract. The Italian Government, with its last Law
Decree dated 17 March 2020, under art. 91 has
specified that “respecting the provision of this
decree (e.g. shut down of companies) shall be
considered to the extent of excluding any
responsibility with respect to certain breaches of
contract”. It appears therefore from an initial
interpretation that the termination of contracts
because of breaches deriving from the
implementation of the provision of law aimed at
containing the coronavirus cannot be excluded,
however compensation for damages could.
Getting back to the general provisions of law,
pursuant to Art. 1256 of the Civil Code, a party is
released from performing his contractual
obligations whenever he is unable or prevented
from doing so due to exceptional circumstances
(permanent impossibility).

On the other hand, whenever contractual
performance
becomes
only
temporarily
impossible, the party is not released from his
contractual obligations, but will not be liable for
the delayed performance. Nevertheless, should,
as a result of a prolonged delay, the other party
lose interest in the defaulting party’s
performance, the contractual obligation of the
non-defaulting party shall also lapse.
Further to the above, Art. 1467 of the Italian Civil
Code provides for a second category which
applies whenever a party is affected by
unexpected circumstances which render its
obligations too expensive, it will then be entitled
to demand the termination of the contract.
However, this principle only applies to contracts
which remain in force over prolonged periods of
time, such as supply agreements or contracts that
provide for the continuous performance of certain
obligations (contracts for continuous, periodic or
deferred performance).
The Italian Civil Code does not define what
constitutes or does not constitute an excessive
burden, which is why cases must always be
assessed on the merits of their specific
circumstances.
Furthermore,
the
above
provisions are not applicable if the subsequent
burden is within the average contractual risk, or if
it is a speculative contract.

This publication is of general nature. Please note that situation is evolving very rapidly and we cannot guarantee that the publication is still up-to-date as at the time
of reading. The information provided is not intended to be comprehensive and does not constitute legal advice. Should you have any questions on issues reported
here or on other issues, please contact us.
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